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Town of Swanzey, New Hampshire 

Swanzey Zoning Board of Adjustment 
Meeting Minutes – October 15, 2018 

 
A meeting of the Swanzey Zoning Board of Adjustment (ZBA) was called to order at 7:00 p.m. by Chair 
Keith Thibault. Present were Chair Thibault, Bob Mitchell, Bill Hutwelker, Bryan Rudgers, Alternate Adam 
Mulhearn, Alternate Marty Geheran and Beverly Bernard, Recording Secretary.  Also present was 
Director of Planning and Economic Development, Matthew Bachler. Bernard called the roll and read the 
agenda for the meeting. 
  
Absent:  Jane Skantze, Alternate Eric Kallio and Alternate Shane Bryant 
 
Others Present:  Wendy Pelletier, Surveyor with Cardinal Surveying and Land Planning, Code 
Enforcement Officer Mike Jasmin, James Ward, Landscape Architect Donald Scott, Karen and Virginio 
Pereira, Justina Roy, William O’Brien, Kathy and Samir Habiby, Phillip Hamshaw, Thomas Litton, and a 
number of other residents of the town.  
 
MINUTES:   
The Minutes for Meeting September 17, 2018 were considered and motion was made by Rudgers to 
approve them. There was a second by Mulhearn and no further discussion. All were in favor, Mitchell 
and Geheran abstained.  Motion passed.  
 
PUBLIC HEARINGS 
Variance Application 
Ann Heffernon and James Ward request a Variance from Section XI, Article B.1 of the Zoning Ordinance 
to construct a second story to an existing dwelling that does not meet current setbacks and to construct 
an enclosed connection between the garage and dwelling on property located at 16 Houghton Point, Tax 
Map 18, Lot 162 in the Residence District. 
 
The Chair seated himself, Rudgers, Hutwelker, Mitchell and Geheran for Skantze for this hearing. 
 
Public hearing opened at 7:08 pm 
 
Discussion:  Bachler said there was a comment from DPW pertinent to the narrow width of the road that 
the property is located at the end of, and asked that the Board to add to any approval a contingency 
that no construction materials may be left on the street that would block snow removal.   
 
James Ward and Donald Scott, Landscape Architect, were present to discuss the request. Scott showed 
some existing conditions and buildings on the site.  He showed the approved Shoreland Permit from 
New Hampshire Department of Environmental Services (NH DES).  He also showed the floor plans for 
the addition. 
 
 
Scott addressed the checklist for granting a variance: 
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1. Project adds a second story – new infiltration trench will be following all three sides of the 
building to carry all the water coming off the roof and deposited into a rain garden, keeping the 
run-off from going into the pond.   Will improve the lot. 

2. Given that the second story will not increase the size of the building, the spirt of ordinance will 
be preserved.  Septic and water is to the street to the municipal system.  The home was built in 
1920 and this non-conforming structure does not meet ordinance requirements for setbacks.  
Eight feet from house to property line side setback. Adding second story will add 800 square 
feet to the home.  The two properties adjacent on either side of this home are similar in size as 
to the proposed building. Living areas will be more in line with the neighbors. 

3.  Second floor will allow homeowner reasonable use of the property. Design drawing with 
elevation of the home including a second story was prepared in 1992 and was used when it was 
purchased in 1994 as a plan that could be used in the future.  He said the plan has been 
provided to the Town and Ward said Heffernon has blueprints.  No knowledge as to whether 
there was a building permit in 1992.  He referred to neighbor at 14 Houghton Point and the 
neighbor, having reviewed the plans for 16 Houghton Point, supports the project. The owner at 
18 Houghton Point also provided an email in support of the project. Ward spoke about 
reasonable use. He said he and Heffernon feel that the house is too small for two people to live 
in.  Ward said he is getting close to retirement; they want a house that can be used by two 
people. 

4. The size of the addition will be in keeping with existing structures and will have no negative 
impact on the neighborhood.  Values of neighboring properties are likely to increase. 

5. Unique conditions of the property, and no negative impact.  Improvements will protect the pond 
and make reasonable use of their home, and increase value of area.  He showed the proposed 
elevations. 

 
Thibault asked for additional questions and comments. Geheran asked about gross area.  Scott said 
crawl space and closets are not considered living space. Geheran also asked about increase in square 
footage for the roof. Impervious area is increasing by 140 square feet and mostly as a result of the 
connection between the house and garage.  Ward said there is also a greater overhang.   From the street 
the pond is opposite the front.  Geheran asked about houses across the street.  Ward said almost all the 
other buildings are two-story.  Rudgers asked about Code Enforcement for the connection regarding fire 
walls and stops. Ward said he has secured an architect to handle code issues. Rudgers asked about the 
cubic content of the house which would increase from 912 square feet to 1700 square feet.  Rudgers 
said the ordinance focuses on cubic content and the lesser the volume increase the better.  Scott said 
that addition will have no impact to the neighbors and bring it in line with the neighboring houses.  He 
added that they are making site improvements to protect the lake.  Ward added, right now run-off from 
the street runs onto his property. The state would not allow putting in a drain thus the plan for the rain 
garden to handle the water flow into the lake. He said this plan is helping the Town out as well.  Scott 
said the expansion is modest.  
 
Chair asked if anyone in attendance wanted to speak and Samir Habiby said any improvement to a 
property in the town is a plus to the town as a whole.  
 
Hutwelker asked Scott and Ward to repeat addressing question #5.  What are the special conditions of 
this property? Scott said it was built well before any zoning was in place, when camps were small 
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lakeside cabins for weekend use.  Expansion is necessary to make reasonable use.  Ward said the special 
condition is that Heffernon bought the property thinking that she could expand the property, as 
explained by the real estate agent at the time. 
 
Hutwelker said the ZBA looks at the land itself.  He asked if there were special conditions of this 
particular property, how this one is different from others in the neighborhood. Scott this one hasn’t 
been improved upon while others have. The neighborhood has expanded over time, and asking that this 
property be allowed to be similar to the others.  Scott said the expansion is not contrary to the public 
interest. Not creating density and in keeping with existing properties.  There will be 161 square feet of 
space in the connecting space between house and garage. Ward said the space is going to be for inside 
storage space for expensive samples.  There is an oil tank which will be moved to the basement.  
 
Hutwelker said the Scott has not declared any special conditions between this property and other 
neighboring properties.  Ward added the lot is smaller than some of the others.  Ward said he 
appreciates the consideration of the ZBA. 
 
Mulhearn asked about the neighboring properties and Ward identified the properties in a photo 
showing lot 162 at the end of the peninsula into the lake. Ward said there may have been a road there 
at one time.  Geheran said he is worried about blocking view of the pond. Lot 164 is concern. Ward said 
that neighbor can’t see the pond anyway.  The garage is higher than the house and they both block the 
view already. Ward said the neighbor can see through the yard to the pond, but he can’t see the pond 
because of existing one story house.  Existing trees also obstruct the view. 
 
There was a brief discussion about the DPW comments and snow removal.  
 
Thibault said his issue will be the additional cubic content. This is not a small increase which is limited in 
the ordinance, which says it can’t increase the cubic content.  Ward said they are aware of that, but it 
needs to make the property useable and 900 is too small for comfortable living.  Ward said he 
understood  that the ordinance is meant to keep growth from becoming too much. He said that his 
proposal is to have a home there and we don’t think we will hurt anyone or harm the pond.  
 
Public hearing closed at 7:45 pm 
 
Rudgers said Wilson Pond is an interesting place since little cabins cropped up originally and now people 
have made them into year-round homes. Mitchell said he is struggling with this one and one of the 
things is the magnitude of the volume increase.  Geheran said he agrees with Mitchell and added that 
the fact is that the owner is not tearing down and re-building, but it is a modest increase, and houses  
nearby were allowed to expand at some point in time. He said it is important to protect the pond and 
the plan is a major improvement for the Town. Rudgers agreed and said at some time the Town allowed 
two story houses or they were done prior to 1999 before the ordinance was put in place.   
 
Mulhearn said 800 square feet is relative – 800 square feet would be quite small if it wasn’t expanding 
an already small home.  He noted the property is at the end of the street, and the neighbors are 
favorable to the project. 
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The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 
 

1. Could the variances be granted without being contrary to the public interest? 
Members said: Geheran yes, Bryan, yes; Mitchell yes; Thibault said the public’s gain isn’t much if 
we were to deny the request; Hutwelker said the improvement dealing with the street run-off 
would be a benefit to a public interest.  Thibault agreed because of handling of storm water run-off 
5 – Yes; 0 - No 
 

2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:  Mitchell said no because of magnitude of expansion; Rudgers said yes; Geheran 
said no for same reason as Mitchell; Hutwelker said yes; Thibault said no 
 2 - Yes; 3 – No 
*With change in vote below by Geheran and Mitchell from no to yes the final vote was:  
4 – Yes: 1 - No 
 

3. Would the granting the variances do substantial justice? 
Members said:  Hutwelker said yes – because of the improvements to the drainage, protecting the 
pond; Rudgers said yes he agreed with Hutwelker and given other homes having been expanded it 
would be fair to allow it.  Mulhearn said yes because this is the last barrier between the road and 
drainage into the pond. Geheran said yes; Mitchell said yes; Thibault said no 
4 – Yes; 1- No  
 

4. Could the variances be granted without diminishing surrounding property values? 
Members said:   Hutwelker said yes, Geheran yes, Mitchell yes, Rudgers yes, Keith yes 
 5 – Yes; 0 - No 
 

5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:   Geheran said yes this is one of the few properties that hasn’t been expanded and 
therefore it is unique because it is the smallest structure on the street; Rudgers said yes with 
Geheran, Hutwelker said no, Mitchell said no, and Thibault said yes because of drainage path to the 
pond, that alone distinguishes the property from others in the area. 
3 – Yes; 2 -No 
 
a. Owing to the special conditions of the property that distinguish it from other property in the area, 

there is not a fair and substantial relationship between the general public purpose of the 
ordinance and the specific application of the provision to the property?  Members said:  only 
unimproved property on the street and only one that has the drainage to the pond; Mitchell 
said no, Geheran said  yes;   Hutwelker said yes because of the drainage through the property 
makes it unique and Rudgers said yes the water issue makes it unique, and Thibault said he 
isn’t convinced that it rises to the level of uniqueness and said no. 
3 – Yes; 2 - No 
 

b. Are the proposed uses a reasonable one?  Members said:  all said Yes 
5 – Yes; 0 - No 

 
6. If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist 

if, and only if: Owing to the special conditions of the property that distinguish it from other properties 
in the area the property cannot be reasonably used in strict conformance with the ordinance, and a 
variance is necessary to enable a reasonable use of the property 
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*Geheran said he is re-considering the application in its entirety and changed his vote on Item #2 to yes because 
of drainage issues. Mitchell said it would not be an out-of-place property and serve to protect the pond and also 
changed his vote on Item #2 to yes. 
 
The Chair entertained a motion to grant the request of Ann Heffernon and James Ward for a Variance 
from Section XI, Article B.1 of the Zoning Ordinance to construct a second story to an existing dwelling 
that does not meet current setbacks and from Section IV, Article B.3 to construct an enclosed 
connection between the garage and dwelling within the side yard setback on property located at 16 
Houghton Point, Tax Map18, Lot 162 in the Residence District based on the responses to the Checklist.  
 

Motion was made by Geheran to grant the request of Ann Heffernon and James Ward for a 
Variance from Section XI, Article B.1 of the Zoning Ordinance to construct a second story to an 
existing dwelling that does not meet current setbacks and from Section IV, Article B.3 to 
construct an enclosed connection between the garage and dwelling within the side yard setback 
on property located at 16 Houghton Point, Tax Map 18, Lot 162 in the Residence District 
contingent that the drainage plan is enforced as proposed in the plan and no construction 
materials impede snow removal and the public way and all construction materials be 
maintained on site. A second to the motion was made by Rudgers. All were in favor except 
Hutwelker who voted No and Thibault who voted No. Motion passed:  3 to 2 

 
Equitable Waiver Application 
Karen and Virginio Pereira request an Equitable Waiver for an accessory structure located within the 
front yard setback pursuant to Section IV, Article B.3 of the Zoning Ordinance. The subject property is 
located at 850 Old Homestead Highway, Tax Map 32, Lot 3-3 in the Residence District. 
 
The Chair seated himself, Mitchell, Rudgers, Geheran for Skantze and Mulhearn for Hutwelker who 
recused himself for this hearing. 
 
Public hearing opened at 8:11 pm 
 
Discussion:  Karen and Virginio Pereira were present to talk about how their shed became too close to 
the front property line.  She said they reviewed the property lines with the builder and thought they had 
them correct. She said they also met with Jasmin and spoke about the setbacks and spoke to neighbors 
to let them know they were putting up a fence and a shed. She had surveyor mark the property line for 
the fence but he did not mark the front. They marked from the street 45 feet and 25 feet from the side 
and marked off the position for the shed. In leveling off the shed became 44 feet from the road 22 feet 
from neighbor’s property. They had lawn put in and irrigation put in and plantings. They designed the 
irrigation around the placement of the shed.  Hutwelker complained about the position of the shed to 
Code Enforcement.  Karen Pereira said the deed references an iron rod and the builder said a large tree 
was the marker for the property line and there wasn’t an iron rod.   She knows that they could move the 
shed, but if they move the shed and any structural damage occurs in the process of moving, it is no 
longer under warranty, same with irrigation system.  Also she noted they will have to pay to have 
someone do this.  This was an honest mistake.  
 
Pereira reviewed the checklist for granting an equitable waiver of dimensional requirements: 
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1.  Shed does not obstruct view of someone entering or exiting properties 
2. Doesn’t interfere with snow removal 
3. Encroaching on setback along Route 32 side of property – to State owned road not to a neighbor 

property– neighbors have no issue with the shed. 
4. It needs only a four-foot move to make it compliant and it won’t change the property values. 
5. Made a sincere and honest effort to comply with Town regulations and they had bad 

information. 
 
Jasmin apologized for the delay in responding to the concern the Town received about the location of 
the shed. Mitchell asked if there was a plot plan that was used when Pereira financed the purchase.  
Pereira said the Subdivision plan was accepted by the lender for their purchase.  Rudgers said trees 
cannot be property line marker since they can be taken down.  
 
Philip Hamshaw said he went to the State of NH to see who owned trees and he was told that the state 
has a 15 foot right-of-way, and unknown as to who owns it.  The state says the State doesn’t own the 
land according to Hamshaw.  Hamshaw asked about the subdivision was approved using a tree as a 
property marker.    
 
Bachler clarified the current setback of the shed is 26 feet from the front property line regardless of the 
ownership of the abutting roadway.  The easement for Town roads varies.  Wendy Pelletier who is a 
surveyor said there is not standard distance for easement rights.  She said the State probably uses the 
easement right-of-way as to where the setback starts from. Rudgers asked to stay on point.  Pereira 
added that if Bachler and Jasmin are correct in determining the property line, they are 4 feet too close 
and are asking for the equitable waiver.  And if it were a simple move, they would move it. 
 
Public Hearing closed at 8:35 pm 
 
The Chair reviewed the Checklist for Granting an Equitable Waiver of Dimensional Requirements with 
the members of the Board: 

 
Does the request involve a dimensional requirement, not a use restriction?    
Members said:  All said Yes 

 
Has the violation existed for 10 years or more with no enforcement action, including written notice, 
commenced by the town…. or……was the nonconformity discovered after the structure was substantially 
completed or after a vacant lot in violation had been transferred to a bona fide purchaser, and was the 
violation not an outcome of ignorance of the law or bad faith but as the result of a legitimate mistake? 
Members said:  All said Yes 

  
Was the violation not an outcome of ignorance of the law or bad faith but as the result of a legitimate 
mistake? 
Members said:  All said Yes 
 
Does the nonconformity not constitute a nuisance or diminish the value or interfere with future uses of other 
property in the area?  
Members said:  All said Yes, Mulhearn said there is no evidence to the contrary 
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Would the cost of correction far outweigh any public benefit to be gained? 
Members said:   All said Yes – Mitchell said he didn’t see any public benefit to be gained   

 
The Chair reported that yes to the checklist prevailed and he entertained a motion to grant the request 
of Karen and Virginio Pereira for an Equitable Waiver for an accessory structure located within the front 
yard setback pursuant to Section IV, Article B.3 of the Zoning Ordinance on property located at 850 Old 
Homestead Highway, Tax Map 32, Lot 3-3 in the Residence District based on the responses to the 
checklist. 

 
Motion was made by Mitchell to grant the request of Karen and Virginio Pereira for an Equitable 
Waiver for an accessory structure located within the front yard setback pursuant to Section IV, 
Article B.3 of the Zoning Ordinance on property located at 850 Old Homestead Highway, Tax 
Map 32, Lot 3-3 in the Residence District. There was a second to the motion by Rudgers.  
Rudgers said that there is some discussion needed as to how to define boundaries when State 
lines are involved, and Geheran said it is clear that the ordinance said measurement is from the 
property line. All were in favor. Motion passed. 

 
Hutwelker returned to the meeting. 
 
Variance Application 
Adrian Packard and Justina Roy request a Variance from Section V, Article B.3 of the Zoning Ordinance to 
place an accessory structure within the side yard setback. The subject property is located at 27 Aylward 
Avenue, Tax Map 72, Lot 108 in the Business District.  
 
The Chair seated himself, Hutwelker, Mitchell, Rudgers, and Mulhearn for Skantze for this hearing. 
 
Public hearing opened at 8:42 pm 
 
Discussion:  Geheran made a point of order and noted that the time was getting late and there are other 
applicants to be heard.  He said the applicants should be made aware of the Board’s policy of not 
opening new public hearings after 9 pm. The Chair agreed with Geheran and informed the applicants. He 
also asked the members if they were willing to go beyond 9 pm and the members agreed. 
 
Justina Roy was present to speak of her wish to put a shed in a location which will not meet the 20 foot 
setback requirement.  She showed a photo of the shed and she said she plans to paint it to match the 
house and use it for storage of snow blower and lawn mower. She said she would like it to be close to 
driveway for convenience sake.  
 
Mulhearn asked her to identify the area in yellow on her plan and Roy said it is the location of her 
property within the setbacks.  He then asked her to explain why she can’t put the shed within setbacks.  
She said they do not want to have the shed against the back of the house and they want a future patio 
in the area where a shed might go.  Hutwelker told her that she has a legitimate option for placement of 
the shed that does not require a variance.  She could put the shed within the setback area.  He asked if 
there was a hardship involved and she said only their future plans prevent them from putting the shed 
within the setbacks.  They want to add a patio and/or deck.  She showed where her well is located on 



 
Town of Swanzey Zoning Board of Adjustment  Approved Minutes 
October 15, 2018 
Page 8 of 13 
 

the property. Geheran said he would be concerned about putting a shed near to the well because of 
potential oil and gasoline spills.  The 75 foot setback was discussed for business district. 
 
Geheran said they are only 3 feet off the property line which is a concern.   Thomas Littton, neighbor, 
said there was a shed in that location prior to the ownership of Roy.   He said he is an abutter and has no 
problem with the shed location as proposed. 
 
Mitchell asked a question about the fence and Roy responded showing a photo of the lawn area.  
 
Public hearing closed at 8:52 pm 
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 

 
1. Could the variances be granted without being contrary to the public interest? 

Members said:   Mulhearn said no because of the adequate space to put it elsewhere.  He said he 
didn’t know of impact on oil and gas on a well. Hutwelker said no matter where it is located, it will 
go to the aquifer, and you have to rely on the common sense of the applicant to store gas & oil 
appropriately.  Hutwelker said no, Mitchell said yes; Rudgers, yes, Thibault said yes 
3 – Yes; 2 - no 
 

2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:  Mulhearn said no for same as above, Rudgers said no; Mitchell said no, Bill said no, 
Thibault said no 
0 – Yes; 5 - No 
 

3. Would the granting the variances do substantial justice? 
Members said:  Hutwelker said no, Mulhearn yes, Rudgers said yes, Thibault said yes, Mitchell said 
yes 
4 – Yes; 1 - No 

 
4. Could the variances be granted without diminishing surrounding property values? 

Members said:  All said yes, no evidence to contrary 
5 – Yes; 0 - No 
 

5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:     Rudgers said yes, it is a dead-end lot, Mulhearn said no, Hutwelker no, Mitchell 
no, Thibault said yes  
2 – Yes; 3 – No 
 
a. Owing to the special conditions of the property that distinguish it from other property in the area, 

there is not a fair and substantial relationship between the general public purpose of the 
ordinance and the specific application of the provision to the property?  Members said:  Rudgers 
said yes, Mitchell said no, Thibault no, Hutwelker no, Mulhearn no 
1 – Yes; 4 - No 
 

b. Are the proposed uses a reasonable one?  Members said:  all said yes 
 

6. If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist if, 
and only if: Owing to the special conditions of the property that distinguish it from other properties in the 
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area the property cannot be reasonably used in strict conformance with the ordinance, and a variance is 
necessary to enable a reasonable use of the property – Members said:  Mitchell no, Rudgers, no, 
Mulhearn no, Thibault no, Hutwelker no 
0 – Yes; 5 - No 

 
The Chair entertained a motion to deny the request of Adrian Packard and Justina Roy for a Variance 
from Section V, Article B.3 of the Zoning Ordinance to place an accessory structure within the side yard 
setback on property located at 27 Aylward Avenue, Tax Map 72, Lot 108 in the Business District based 
on the responses to the Checklist.  
 

Motion was made by Mulhearn to deny the request of Adrian Packard and Justina Roy for a 
Variance from Section V, Article B.3 of the Zoning Ordinance to place an accessory structure 
within the side yard setback on property located at 27 Aylward Avenue, Tax Map 72, Lot 108 in 
the Business District. There was a second by Mitchell. Geheran said that before the vote, there 
was a shed in this spot in the past which should be considered as a factor and the Board didn’t 
give it attention. Hutwelker said if a non-conforming structure or building is not replaced within 
the same footprint within 12 months of being discontinued  than a variance would be needed. 
All were in favor. Motion passed. 

 
The Chair asked if the board was up to handling another request. They said yes. 
 
Special Exception Application 
William O’Brien, Jr. requests a Special Exception for the construction of an accessory building with a 
footprint of 1,000 square feet or greater in the Residence District pursuant to Section IV, Article B.2 of 
the Zoning Ordinance. The subject property is located at 42 Longwood Drive, Tax Map 18, Lot 22 in the 
Residence District. 
 
The Chair himself, Mitchell, Hutwelker, Rudgers and Geheran for Skantze for this hearing. 
 
Public Hearing opened at 9:08 pm 
 
Discussion: William O’Brien was present discuss his wish to build a barn to store tractor, mowers, and 
other equipment. He said the building will be 32’ X 24’ with an 8 foot overhang.  There was a discussion 
about wetlands and O’Brien said he is 200 feet higher than the brook. He said the stream is usually dry. 
He noted there will be no power to the building, and nothing in front, only 3 sides, no heat, no water. 
Geheran asked if any other barns in the neighborhood were similar and O’Brien said no. He said he has a 
large lot as compared to others in the neighborhood.  Most of the property drops off in back, but he has 
room for the barn.  
 
Thibault asked for comment from the public and there was none.  
Bachler said there were no comments from department heads.  
 
Public Hearing closed at 9:15 pm 
 

The Chair reviewed the Checklist for Granting a Special Exception with the members of the Board: 
1. Is the exception allowed by the ordinance?  Members said:  all said yes 
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5 - Yes; 0 - No 
 

2. Are the specified conditions present under which the exception may be granted? Members said: 
all said yes 
5 – Yes; 0 - No 

 
3. Is the proposed use similar to one or more of the uses already authorized in that District and is it 

an appropriate location for such use?  Members said:  Geheran said it seems appropriate to the 
size of the lot.   All said yes 
5 – Yes; 0 - No 
 

4. Will such approval reduce the value of any property within the district, or otherwise be injurious, 
obnoxious, or offensive to the neighborhood?  Members said: all said no 
0 – Yes; 5 - No 
  

5. Will there be a nuisance or serious hazard to vehicles or pedestrians? Members said:  all said no 
0 – Yes; 5 - No 
 

6. Will adequate and appropriate facilities be provided for the proper operation of the proposed 
use? Members said:  all said yes 
5 – Yes; 0 - No 

The Chair entertained a motion to grant the request of William O’Brien, Jr. for a Special Exception for 
the construction of an accessory building with a footprint of 1,000 square feet or greater in the 
Residence District pursuant to Section IV, Article B.2 of the Zoning Ordinance on property located at 42 
Longwood Drive, Tax Map 18, Lot 22 in the Residence District based on the responses to the checklist. 
 

Motion was made Mitchell by to grant the request of William O’Brien, Jr. for a Special Exception 
for the construction of an accessory building with a footprint of 1,000 square feet or greater in 
the Residence District pursuant to Section IV, Article B.2 of the Zoning Ordinance on property 
located at 42 Longwood Drive, Tax Map 18, Lot 22 in the Residence District. There was a second 
to the motion by Rudgers and no further discussion. All were in favor. Motion passed. 

 
Variance Application 
Hutwelker recused himself for this hearing so that he might represent the applicant of the Town of 
Swanzey. The Town of Swanzey requests a Variance for a subdivision of property that will result in an 
existing structure on the property being out of compliance with the front yard setback requirement 
pursuant to Section IV, Article B.3 of the Zoning Ordinance. The subject property is located at 1 
Simeneau Lane, Tax Map 34, Lot 20 in the Residence District and Rural/Agricultural District. 
 
The Chair seated himself, Mitchell, Rudgers, Mulhearn for Skantze and Geheran for Hutwelker for this 
hearing. 
 
Public hearing opened at 9:20 pm 
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Discussion:  Wendy Pelletier was present to speak to the request to separate the Carpenter Home and 3 
acres of land from the rest of the acreage. The rest of the property can continue to be used for income 
for the Carpenter Home. Pelletier spoke about the reasons for separation of the Carpenter Home from 
Mt. Caesar land that will enable to preserve Mt. Caesar if the Town should ever decide to close the 
Carpenter Home in the future. She noted that the house cannot meet setbacks from the road and has 
been non-conforming.  In the past Simeneau Lane was a driveway to the home is now a Town road.   The 
house extends to the edge of the pavement.  Pelletier said there is no plan for further development. 
 
Kathy Habiby asked about income from the other land. She also asked if the Town was going to 
subdivide the land.  Hutwelker said the main purpose is to maintain recreational access to the land for 
Mt. Caesar.  Samir Habiby asked if the town is going to separate the 3 acres of Carpenter Home to 
subdivide the land instead of using the land for recreational use to Mt. Caesar.  He spoke about beautiful 
views for Mt. Caesar and he was afraid of usage beyond recreational use.  He said he has a major 
concern for preservation of Mt. Caesar.  Hutwelker said the if the Town does not subdivide off the house 
and if the town stops using it as a nursing home, the property reverts to the heirs and so the purpose of 
dividing off the Carpenter Home is to preserve Mt. Caesar.  It was noted that the Conservation 
Commission and the Open Space Committee are in favor of the subdividing off of the Carpenter Home 
and its land in order to preserve Mt. Caesar for the town.  
 
Habiby asked if the Town might ever close the Carpenter Home and Hutwelker said it is a possibility but 
the Town has put a lot of money into the building in order to sustain it. Hutwelker said there is no 
discussion about closing the Carpenter Home.  Kathy Habiby asked if the variance continues with the 
property should the Carpenter be closed and what could you do with that property if the Town closes 
the Home.  Hutwelker said the Carpenter Home and its land could revert back to the heirs.  
 
Rudgers said it is a wise move based on the testimony. Geheran asked what the hardship here is.  
Rudgers said the ZBA is only addressing the setbacks.  The Carpenter Home doesn’t meet the setback 
now.  This in non-conforming property from way back and Pelletier said this is being done in order to go 
to the Planning Board having taken care of all the issues ahead of time.  Geheran said it is already there 
not meeting the setbacks.  Pelletier said the Town wants to be transparent in its handling of the 
property.    Pre-existing conditions with road and building with less than 10% is non-conforming in the 
building’s ell. The hardship is the building cannot be moved back – because of pre-existing conditions.   
Geheran said the hardship is that addressing an old property to a current ordinance and moving the 
house would be expensive.  
 
Hutwelker said he is creating an opportunity for the citizens of Swanzey to utilize Mt. Caesar.  Hutwelker 
referred to the purpose is to preserve the land and there are minutes from Selectmen’s, Conservation 
Commission, and Open Space Committee meetings in support of that. 
 
The Town cannot change the setback because the building has been there for many years.  Substantial 
interest is protecting land for the citizens of the Town.  
 
Geheran says his issue is he doesn’t see this as a variance but a waiver of equitable dimensions or a 
special exception. Geheran said if Mitchell and Thibault are comfortable with this as a variance,  so is he.  
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Public hearing closed at 9:55 p.m. 
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 

 
1. Could the variances be granted without being contrary to the public interest? 

Members said:  All said yes – if logging occurs, then less comes out of the town coffers in support of 
the Carpenter Home 
5 – Yes;  0 - No 
 

2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:   Geheran said yes because it is pre-existing non-conformance, built long before 
there was an ordinance and Simeneau Lane was a driveway before it became a town road. 
Mulhearn said the Town is doing due diligence here to be transparent and said yes; Mitchell said 
yes, Rudgers said others are doing something to the property who come to the ZBA, but in this 
case, nothing is being done and nothing is changing the non-conformity. He said yes. Thibault said 
yes. 
5 – Yes;  0 - No 
 

3. Would the granting the variances do substantial justice? 
Members said:  All said yes  
5 – Yes;  0 - No 
 

4. Could the variances be granted without diminishing surrounding property values? 
Members said: Mulhearn said yes, no evidence either way. Mitchell said yes, Rudgers said yes; 
Geheran said yes; Thibault said yes because of the same reasons as Mulhearn. 
5 – Yes;  0 - No 
 

5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:     All said yes – only property owned by town and operated as an assisted living 
facility 
c. Owing to the special conditions of the property that distinguish it from other property in the area, 

there is not a fair and substantial relationship between the general public purpose of the 
ordinance and the specific application of the provision to the property?  Members said: all said 
yes, because nothing changes. 
 

d. Are the proposed uses a reasonable one?  Members said: all said yes except Geheran who said 
no 

 
4 – Yes;  1 - No 

 
6. If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist if, 

and only if: Owing to the special conditions of the property that distinguish it from other properties in the 
area the property cannot be reasonably used in strict conformance with the ordinance, and a variance is 
necessary to enable a reasonable use of the property 

 
The Chair entertained a motion to grant the request of the Town of Swanzey for a Variance for a 
subdivision of property that will result in an existing structure on the property being out of compliance 
with the front yard setback requirement pursuant to Section IV, Article B.3 of the Zoning Ordinance for 
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property located at 1 Simeneau Lane, Tax Map 34, Lot 20 in the Residence District and Rural/Agricultural 
District based on the responses to the Checklist.  
 

Motion was made by Mulhearn to grant the request of the Town of Swanzey for a Variance for a 
subdivision of property that will result in an existing structure on the property being out of 
compliance with the front yard setback requirement pursuant to Section IV, Article B.3 of the 
Zoning Ordinance for property located at 1 Simeneau Lane, Tax Map 34, Lot 20 in the Residence 
District and Rural/Agricultural District. There was a second to the motion by Rudgers and no 
further discussion. All were in favor. Motion passed. 

 
DISCUSSION/OTHER BUSINESS 
Setbacks to State Property Lines and Easements 
Rudgers said we need clarification on setbacks to property lines when there are easements and State 
road lines. 
 
ADJOURNMENT 
Motion to adjourn was made by Mitchell, seconded by Rudgers and all were in favor. Motion passed.  
Adjournment occurred at 10:05 p.m. 
 
Respectfully Submitted, 

 
 
Beverly Bernard, Recording Secretary 


